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The California courts have been most exacting in requiring 
an absolute compliance with prescribed formality. 9 Whether 
they would permit a recovery on a contract not entered into in 
strict compliance with the law for the purchase of necessities in 
cases of need is doubtful. The New York courts do allow recovery 
in such cases, 10 but since they have generally been far more liberal 
to the contractor, these decisions can hardly be relied upon to 
establish the California rule. However, they seem eminently 
just. And where a city has contracted to meet obligations imposed 
by law, it would seem that recovery should be permitted without 
question, although the contract itself is void because of formal 
non-compliance with the law. 11 

H. L. K. 

Practice: Venue: Where Must Actions Affecting Real 
Property be Commenced, and Where Tried. — The California 
Constitution 1 provides that "actions for the recovery of possession 
of, quieting the title to, or for the enforcement of liens upon real 
estate, shall be commenced in the county" where the land or any 
part thereof is situated. The Code of Civil Procedure 2 further 
provides that, subject to the power of the court to change the place 
of trial, 3 actions "for the recovery of real property or of an estate 
or interest therein, or for the determination in any form of such 
right or interest and for injuries to real property" must be tried 
in the county where the land or some part thereof is situated. A 
distinction between these two provisions must be noted. That of 
the Constitution is a jurisdictional limitation, and the commence- 
ment of actions within its terms is restricted to the courts at the 
situs of the property, 4 although after the action is thus properly 



accord. But see Village of Ft. Edwards v. Fish (1898), 156 N. Y. 363, 
SO N. E. 973. 

9 Times Publishing Co. v. Weatherby (1903), 139 Cal. 618, 73 Pac. 
465; Frick v. City of Los Angeles (1896), 115 Cal. 512, 47 Pac. 250; 
Shaw v. San Francisco (1910), 13 Cal. App. 547, 110 Pac. 149; Raisch 
v. San Francisco (1889), 80 Cal. 1, 22 Pac. 22; Fanning v. Schammel 
(1886), 68 Cal. 428, 9 Pac. 427; Beveridge v. Livingstone (1879), 54 Cal. 
54. The latter case intimates that if the extension of time had been 
granted prior to the expiration of the time limit of the original con- 
tract, it would have been valid. And it seems to have been so held in 
Dougherty v. Coffin (1886), 69 Cal. 454, 10 Pac. 672. 

10 Harlem Gas Light Co. v. Mayor etc. of New York City (1865), 
33 N. Y. 309; North River etc. Co. v. City of New York (1900), 48 
App. Div. 14, 62 N. Y. Supp. 726. 

11 Overseers v. Overseers (1817), 3 Serg. & R. 117; McCloskey v. 
City of Albany (1876), 7 Hun, 472. 

1 Const, art. vi, § 5. 

2 Code Civ. Proc. § 392. 

3 As to when the place of trial may be changed, see Cal. Code 
Civ. Proc. § 397. 

"Fritts v. Camp (1892), 94 Cal. 393, 29 Pac. 867; Pacific Yacht 
Club v. Sausalito W. Co. (1893), 98 Cal. 487, 489, 33 Pac. 322. 
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commenced it may be transferred elsewhere for trial. 5 That of the 
code, on the other hand, is a rule of procedure, regulating the place 
of trial, and actions within its terms, if not subject to the consti- 
tutional limitations, may be commenced in any county, 6 subject 
only to transfer, upon motion of the defendant, to the proper 
county, unless such right be waived. 7 

In determining the general character of the suits to be included 
within their scope, these provisions should be strictly construed, 
as being in derogation of the general rule that the residence of 
the defendant is the proper place to bring suit. 8 Thus, we may say 
in general, that the primary object of the suit must directly affect 
real property within the meaning of the particular provision which 
is in question, and the uniting with it of matter which forms the 
subject of a personal action, gives such a suit a two-fold character, 
whereby it ceases to be local, and the defendant is entitled to have 
the action tried in the county of his residence. 9 To give such a 
local action this two-fold character, the other relief, transitory in 
its nature, must in itself be of primary importance. 10 Where such 
other relief is merely incidental to, or is necessarily involved in 
the determination of the judgment affecting land, the real purpose 
of the action, then such action is not deprived of its local 
character.' 11 The language of Terry v. River Garden Farms 
Company 12 accords with this view in holding that a suit to recover 
money paid on a contract for the sale of land, asking at the 
same time for a cancellation of the contract, was transitory since 
its principal object was the recovery of money. The nature of 
the action should be determined at the time of its commencement, 
from the character of the complaint, and that of the judgment 
which might be rendered upon default. 13 

Upon the question, what specific actions are included within 
the terms of these respective provisions of the Constitution and 



'Duffy v. Duffy (1894), 104 Cal. 602, 604, 38 Pac. 443. 

6 Grocers' Union v. Kern County Land Co. (1907). ISO Cal. 466, 89 
Pac. 120; Security Loan & Trust Co. v. Kaufmann (1895), 108 Cal. 214, 
222, 41 Pac. 467. 

'Watts v. White (1859), 13 Cal. 321; Hennessy v. Nicol (1894), 
105 Cal. 138, 141, 38 Pac. 649. 

8 Miller & Lux v. Kern County Land Co. (1903), 140 Cal. 132, 73 
Pac. 836; Smith v. Smith (1891), 88 Cal. 572, 26 Pac. 356. See Cal. Code 
Civ. Proc. 395. 

9 Smith v. Smith, supra, n. 8; Le Breton v. Superior Court (1884), 
66 Cal. 27, 4 Pac. 777; White v. Adler (1895), 5 Cal. Unrep. Cas. 215, 
42 Pac. 1070. 

10 See cases cited supra, n. 9. Also Bailey v. Cox (1894), 102 Cal. 
333, 336, 36 Pac. 650. 

11 Grocers' Union v. Kern County Land Co. supra, n. 6; Hannah 
v. Canty (1905), 1 Cal. App. 225, 81 Pac. 1035; Fritts v. Camp, supra, 
n. 4. 

12 (Nov. 29, 1915), 21 Cal. App. Dec. 751. 

"Smith v. Smith (1894), 4 Cal. Unrep. Cas. 860, 38 Pac. 43; Dono- 
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code, that of the Constitution presents little difficulty. The par- 
ticular actions therein enumerated admit of easy definition, except 
perhaps those for quieting title to real estate. And in regard to 
these, a definite test seems to be that whenever the complaint 
upon fair construction alleges a claim by the plaintiff, an adverse 
claim by the defendant, and the effect of the judgment will be 
to quiet title, then the suit may be considered one of this 
character. 14 The language of the code, on the other hand, is more 
comprehensive, in effect including any action which in any way 
affects real property. Consequently there are many actions in 
addition to those controlled by the constitution, which are within 
the code provision. Thus, a suit for specific performance of 
a contract for the sale of real property, 15 for the reformation of 
such a contract, 16 to declare an absolute deed a mortgage, 17 to set 
aside a fraudulent sale, 18 and to impose a trust upon certain real 
property, 19 have all been held to be within the scope of this 
section. But it has been anomalously decided that an action to 
set aside a conveyance of real property in fraud of creditors is 
transitory. 20 Also an action by the vendee to rescind a contract 
for the sale of land is regarded as one in which "no right or 
interest in real property is sought to be adjudicated" and therefore 
not local in its character. 21 

In conclusion it may be said that these distinctions between 
local and transitory actions depend entirely upon statutory and 



hoe v. Rogers (1914), 168 Cal. 700, 144 Pac. 958. 

14 Fritts v. Camp, supra, n. 4; Sausalito Yacht Club v. Sausalito 
W. Co., supra, n. 4; Miller & Lux v. Kern County Land Co., supra, 
n. 8 (note dissent by Beatty, C. J.). 

15 Grocers' Union v. Kern County Land Co., supra, n. 6; Wood v. 
Thompson (1907), 5 Cal. App. 247, 90 Pac. 38. 

16 Franklin v. Dutton (1889), 79 Cal. 60S, 21 Pac. 964. 

"Baker v. Fireman's Fund Ins. Co. (1887), 73 Cal. 182, 14 Pac. 686. 
"Sloss v. DeToro (1888), 77 Cal. 129, 19 Pac. 233. 

19 Booker v. Aitken (1903), 140 Cal. 471, 74 Pac. 11; Donohoe v. 
Rogers, supra, n. 13. This last case takes the view that such an action 
is not one to quiet title. Therefore it would not be within art. vi, § 5, 
of the Constitution; but the language in Hannah v. Canty, supra, n. 11, 
and McFarland v. Martin (1904), 144 Cal. 771, 78 Pac. 239, is seemingly 
contra. 

20 Beach v. Hodgdon (1884), 66 Cal. 187, 5 Pac. 77; Woodbury v. 
Nevada etc. R. R. Co. (1898), 120 Cal. 463, 52 Pac. 730. It is difficult 
to distinguish an action of this character from a local action to set 
aside a fraudulent sale, see supra, n. 18. 

21 Terry v. River Garden Farms Co., supra, n. 12. Where the 
vendor seeks rescission, since the principal purpose of the action is 
to extinguish any claim which the vendee may have in the land, such 
an action should be regarded as local. See Robinson v. Williams 
(1910), 12 Cal. App. 515, 518, 107 Pac. 705, (in this case, however, there 
was a prayer to quiet title). See also Bartley v. Fraser (1911), 16 Cal. 
App. 560, 566, 117 Pac. 683. 

22 National Bank v. Superior Court (1890), 83 Cal. 491, 500 24 
Pac. 157. 
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constitutional enactment, and are not coincident with the distinction 
between actions in rem and in personam. 

R. C. F. 

Specific Performance: Part Performance of Parol Con- 
tracts to Convey Land. — Part performance will take a parol 
contract for the conveyance of land out of the statute of frauds. 
This doctrine, enunciated in England within a decade after the 
passage of the original statute, 1 is well established in most juris- 
dictions and is incorporated into the statute of frauds in Cali- 
fornia. 2 The difficulty lies in determining what acts constitute 
a part performance. 

Woerner v. Woerner 3 announces that the relinquishment of 
property rights by one party to an oral contract to convey land 
is not a sufficient part performance. The plaintiff had performed 
her part of an oral agreement whereby she was to give up all her 
rights in other community or separate property and her right 
to any further allowance of alimony, costs, and counsel fees in a 
divorce suit in consideration that the defendant convey to her 
certain land and pay her three thousand dollars. The husband 
paid the money, but refused to convey the land and the wife 
did not take possession. The court, in refusing specific perform- 
ance, pointed out that the giving of full consideration is not, of 
itself, a sufficient part performance and that the plaintiff had an 
adequate remedy by an action to recover the value of the rights 
she had relinquished. These grounds are quite uniformly recog- 
nized as adequate for denying the equitable relief of specific 
performance. 4 Nevertheless, it is rather hard to see just how the 
damage to the wife could be accurately determined in a suit at law, 
and some courts have granted specific performance in cases where 
a plaintiff had compromised or dismissed an action in consideration 
of an oral promise by a defendant to convey real estate. 6 In 
California, however, change of possession seems to be essential 
to take the case out of the statute. In those cases where specific 
performance of parol contracts to convey land has been decreed 
in this state, the vendee had taken possession of the land in 



1 Butcher v. Stapely (1685), 1 Vera. 363, 23 Eng. Rep. R. 524. 
Cases in accord therewith are collected in 1 Ames' Cases on Equity, 
279. See also 4 Columbia Law Review, 294 and 14 Harvard Law 
Review, 64. 

2 Cal. Civ. Code, § 1741; Cal. Code Civ. Proc. § 1973. 

3 (Nov. 4, 1915), 50 Cal. Dec. 465, 152 Pac. 919. 

4 Pomeroy, Specific Performance, 2d ed., § 106 and cases cited; 36 
Cyc. 650; Fulton v. Jansen (1893), 99 Cal. 587, 34 Pac. 331; Forrester v. 
Flores (1883), 64 Cal. 24, 28 Pac. 107. 

5 36 Cyc. 678; Slingerland v. Slingerland (1888), 39 Minn. 197, 39 
N. W. 146; Barbour v. Barbour (1892), 49 N. J. Eq. 429, 24 Atl. 227; 
Hancock v. Melloy (1898), 187 Pa. St. 371, 41 Atl. 313; Paine v. Wilcox 
(1862), 16 Wis. 215. 



